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The Small Business Jobs Act of 2010
-by Neil E. Harl*  
	 In	 a	 surprise	move,	 the	United	States	 Senate	 on	September	 16,	 2010	 approved	 the	
Small Business Jobs Act of 20101	by	a	vote	of	61	to	38	and	sent	the	bill	to	the	House	of	
Representatives	which	reportedly	has	no	plans	 to	amend	 the	bill.	Approval	 is	expected	
some	time	during	the	week	of	September	20.	Although	the	editorial	policy	of	Agricultural 












qualified	 leasehold	 improvement	 property,5	 qualified	 restaurant	 property6	 and	qualified	
retail	improvement	property.7	The	maximum	allowance	that	may	be	claimed	on	those	real	
property	items	is	$250,000	for	each	taxable	year.	Excess	amounts	can	be	carried	over	but only 
to taxable years in which the definition of eligible section 179 property includes qualified 
real property.	The	provision	also	permits	a	taxpayer	to	elect	to	exclude	real	property	from	
the	definition	of	section	179	property.		Act § 2021, amending I.R.C. § 179, effective for 
taxable years beginning after December 31, 2009.
	 The	new	legislation	also	extends	the	so-called	“bonus”	depreciation8	for	one	year	(2010)	
at	the	50	percent	level	for	qualified	property	acquired	and	placed	in	service	during	2010	
(2010	or	2011	for	long-lived	and	transportation	property).9 Act §  2022, amending I.R.C. § 
168(k), effective for property placed in service in taxable years ending after December 
31, 2009.
Start-up expenditures
	 The	legislation	increases	the	amount	allowed	as	a	deduction	for	start-up	expenditures.10 For 
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I.R.C. §  39,  effective for credits determined in the taxpayer’s 
first taxable year after December 31, 2009.
General business credit not subject to AMT
	 Under	 the	provision,	an	eligible	small	business	credit	may	
offset	both	regular	 tax	and	alternative	minimum	tax	liability.	








as	current	year	business	credits.		Act §  2013, amending I.R.C. 
§  38, effective for credits determined in a taxpayer’s first 
taxable year beginning after December 31, 2009.
Temporary reduction in recognition period for




the	corporation	was	an	S	corporation.21  Act §  2014, amending 







stock	held	for	at	least	five	years.		Act § 2011, amending I.R.C. 
§ 1202, effective for stock issued after the date of enactment 




for	corporations	with	assets	of	at	least	$1	billion.22 Act §  2131, 
amending I.R.C. § 6655, effective on the date of enactment 
of the legislation. 
ENDNOTES




 4	See	4	Harl,	Agricultural Law	§	 	29.02[8][h][viii]	(2010);	
Harl, Agricultural Law Manual	 §	 	4.03[4][j]	 (2010);	1	Harl,	
Farm Income Tax Manual	§	3.20[2][a]	(2010	ed.).
 5	For	the	meaning	of	the	term,	see	I.R.C.	Sec.	168(e)(7).
 6	See	I.R.C.	§	168(e)(7).







$50,000.11 Act § 2031, amending I.R.C. §  195, effective for 
taxable years beginning after December 31, 2009.
Cellular telephones
	 The	 legislation	 removes	 cellular	 telephones	 (and	 similar	
telecommunications	 equipment)	 from	 the	 definition	 of	 listed	
property.12	That	eliminates	the	restrictions	on	claiming	depreciation	
and	the	heightened	substantiation	requirements	imposed	on	cellular	
telephones.	Of	 course,	 the	 depreciation	 is	 still	 limited	 to	 the	
percentage	of	business	use.13
	 The	 change	does	 not	 affect	 the	 authority	 of	 the	Department	
of	the	Treasury	to	determine	the	appropriate	characterization	of	
cellular	telephones	as	a	fringe	benefit	under	I.R.C.	§		132.14  Act 
§  2043, amending I.R.C. §  280F, effective for taxable years 
ending after December 31, 2009.













from	self-employment	for	purposes	of	the	SECA	tax.		Act §  2042, 
amending I.R.C. §  162(l), effective for the taxpayer’s first 
taxable year beginning after December 31, 2009.
Five-year carryback of general business credit

















treated	as	current	year	business	credits.		Act §  2012, amending 
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through	 2006	were	 nondischargeable.	The	 court	 held	 that	 the	
three	year	period	would	be	extended	for	only	the	periods,	plus	90	
days,	where	the	automatic	stay	was	imposed.	The	IRS	also	sought	







legitimate	financial	difficulties.	In re Acker, 2010-2 U.S. Tax Cas. 

















 DISCHARGE. In a Chief Counsel Notice, the IRS discusses 
the	 dischargeability	 in	 bankruptcy	 of	 taxes	 for	which	 a	 return	
was	not	filed	until	after	an	assessment	was	made.	The	IRS	noted	
that	returns	filed	after	an	assessment	do	not	qualify	as	returns	for	
bankruptcy	purposes	 because	 the	 return	 serves	 no	 tax	purpose.	
The	IRS	noted	one	contrary	opinion,	In re Colsen , 446 F.3d 836 



























 9	 See	 4	Harl,	Agricultural Law	 §	 	 29.02[8][h]	 (2010);	Harl,	




Agricultural Law Manual	§		4.03[4][a]	(2010);	1	Harl,	Farm Income 
Tax Manual	§		3.01[3][c][ii]	(2010	ed.).
 12	I.R.C.	§		280F(d)(4).









 18	I.R.C.	§	 	39.	See	4	Harl,	Agricultural Law	§	 	32.02	(2010);	




 21	 	 7	 Harl,	Agricultural Law	 §	 	 56.02[1][a]	 (2010);	 Harl,	
Agricultural Law Manual	§	 	7.02[3][c][ii]	 (2010);	2	Harl,	Farm 
Income Tax Manual	§		7.04[1][a][ii]	(2010	ed.).
 22		7	Harl,	Agricultural Law	§		55.08[2]	(2010).
